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RI CHARD S. ARNOLD, Chief Judge.

Harold Summers brought this case against Baptist Medical Center
Ar kadel phia (Baptist), a hospital in Arkadel phia, Arkansas. The case
ari ses under the Energency Medical Treatnent and Active Labor Act of 1986
(EMTALA), 42 U.S.C. § 1395dd. Summers clains that he was not appropriately
screened for treatnent when he was brought in to Baptist's energency room
after a deer-hunting accident. The District Court! granted Baptist's
notion for sumary

The Hon. Wlliam R WIlson, Jr., United States District Judge
for the Eastern District of Arkansas.



judgnent and dismnissed the conplaint. Sunmers appeal ed, and a panel of
this Court reversed and renmanded for trial, one judge dissenting. Summers
v. Baptist Medical Center Arkadel phia, 69 F.3d 902 (8th Gr. 1995). W
granted Baptist's suggestion for rehearing en banc, thus vacating the
opi ni on and judgnent of the panel. Having heard oral argunent before the
Court en banc, we now affirmthe judgnent of the District Court. W hold
that sonmething nore than, or different from ordinary negligence in the

eIer gency-room screeni ng process nust be shown to nake out a federal claim
under EMTALA.

W state the facts in the light nost favorable to the plaintiff, the
party opposing summary judgnent. On Cctober 25, 1992, Summers fell out of
a tree stand while deer hunting near Arkadel phia. An anbul ance brought him
to Baptist's energency room A nurse took the nedical history, and a

physi ci an saw Sumrers inmmediately. Summers testified that the doctor
pressed "on ny stomach and stuff." Deposition of Harold Sunmers, Record
on Appeal (R) 43. Sunmers said he "was hurting in ny chest real bad and
I was hearing this popping noise every tine | breathed . . .. | [told the
doctor] | was hurting [in ny chest] . . .. | heard this snapping, and he
told me | was having nuscle spasnms." lbid. Sumrers al so conpl ained of

pain in his back.

The energency-room physician ordered four x-rays of the patient's
spi ne. (Gt her routine tests were done, but they are not material for
present purposes.) Both the thoracic and the |unbar spine were covered
The physician recalls the patient's conplaining of pain in his back, and
Bapti st conceded in the District Court that Sumrers conpl ai ned of chest
pain, but the doctor testified that Summers did not conplain of pain in the
front part of his chest. The doctor pressed on the front and back of the
chest, noticed no difficulty in breathing, and heard no poppi ng or



crackling-type sounds on listening to the chest, Deposition of GH
Ferrell, Jr., MD., R 137-38. The doctor did not renenber the patient's
sayi ng he coul d hear poppi ng-type sounds, R 138, and felt or heard nothing
to indicate a broken sternum R 139. "If he had conpl ained of pain in the
sternumor pain in the ribs, we would have x-rayed those." R 144,

No x-rays of the chest were taken. The spinal x-rays showed, in the
opi nion of the physician at Baptist, only an old break at the eighth
t horacic vertebra. Summers was told that he was suffering from nuscle
spasns. He said he was in pain and asked to be adnmitted to the hospital
He was told no. Summers then said he had i nsurance and $1, 200 in cash, in
case the hospital felt his adnm ssion would cause sone sort of financial
probl ens, but he was still refused admission. The doctor thought he did
not need to be admtted to the hospital. Sunmmers was given pain injections
and discharged with instructions to see a doctor at honme (Jonesboro,
Arkansas) the next day. He was | oaded into a pick-up truck and had to
endure the five-hour drive honme in pain.

The next day Summers felt too sore to get out of bed, and did not go
to his famly doctor. The day after that, though, Cctober 27, he was in
such pain that he went by anbulance to St. Bernard's Regional Mdical
Center. He was given, anpng other tests, a chest x-ray. This x-ray was
difficult to read, so a CT (conputerized tonography) scan was done. The
scan reveal ed a fresh break of the seventh thoracic vertebra. |In addition
the x-ray showed a broken sternum and a broken seventh rib. According to
Rebecca Barrett-Tuck, MD., a Joneshoro neurosurgeon, the chest injury
"certainly does constitute a life threatening injury," Affidavit of Dr.
Barrett-Tuck, R 115. Sunmers was kept in the hospital at Jonesboro for
14 days, sone of that tine in intensive care. It is fair to conclude that
if a chest x-ray had been taken at Arkadel phia, the broken breast-bone and
rib would have been discovered, Summers woul d have been hospitalized at
once, and the



pati ent woul d have been spared at |east two unnecessary days of anxiety and
pai n.

The plaintiff's main claimis that, on the basis of this record, a
jury could properly find Baptist had failed to "provide for an appropriate
nmedi cal screening examnation within the capability of [its]
enmergency departnment . . .." 42 U S.C. 8§ 1395dd(a). Baptist agrees that
patients conplaining of pain in the front of their chest, or of snapping
or poppi ng noi ses when breathing, would norrmally be given a chest x-ray.
The jury could find that Sumers did so conplain, but he was not given a
chest x-ray. Hi s screening exam nation was therefore not "appropriate.”

In order to consider this argunent, we first set out the rel evant
part of the statute and then describe how courts have interpreted it. It
is always inportant to pay close attention to the words of a statute, or
any ot her docunent that one nust construe, so we begin by setting out those
wor ds:

§ 1395dd. Exami nation and treatnent for energency
nedi cal conditions and wonen in | abor

(a) Medical screening requirenment

In the case of a hospital that has a hospita
emergency departnent, if any individual (whether or
not eligible for benefits under this subchapter)
cones to the energency departnent and a request is
made on the individual's behalf for exam nation or
treatnent for a nedical condition, the hospital
must provide for an appropriate nedical screening
exam nation within the capability of the hospital's
energency departnent, including ancillary services
routinely available to the energency departnent, to
determine whether or not an energency nedica
condition (within the



meani ng of subsection (e)(1l) of this section)
exi st s.

The statute applies to hospitals which have executed provider
agreenents under the Medicare Program and there is no dispute that Bapti st
is such a hospital. The operative |language of the statute for present
purposes is that such a hospital "nust provide for an appropriate nedica
screening exam nation within the capability of the hospital's energency
departnent . . . to determine whether or not an energency nedical condition

exists." Wat is neant by the word "appropriate"? One possible
neani ng, perhaps the nost natural one, would be that nedical screening
exam nations nust be correct, properly done, if not perfect, at |east not
negligent. It would be easy to say, for exanple, sinply as a matter of the
Engli sh | anguage, that a negligently perforned screening exam nation is not
an appropriate one. So far as we can determ ne, however, no court has
interpreted the statute in such an expansive fashion, and it is easy to
under st and why.

First of all, the purpose of the statute was to address a distinct
and rather narrow problem -- the "dunpi ng" of uninsured, underinsured, or
i ndigent patients by hospitals who did not want to treat them A patient
is "dunmped" when he or she is shunted off by one hospital to another, the
second one being, for exanple, a so-called "charity institution." The
| egi slative history underlying the enactnment of EMIALA, which we think
proper to consult in order to interpret the anbiguous term "appropriate,"
makes this limted purpose clear. See, e.49., HR Rep. No. 241, 99th
Cong., 1st Sess., Part |, at 27 (1985), reprinted in 1986 U S. Code Cong.
& Adnmin. News 579, 605, where the foll owi ng passage appears:

Expl anation of provision.--The Conmittee is greatly
concerned about the increasing nunber of reports
that hospital energency roons are refusing to
accept or treat patients with




energency conditions if the patient does not have
nmedi cal insurance. The Committee is nobst concerned
that nedically unstable patients are not being
treated appropriately. There have been reports of
situations where treatnent was sinply not provided.
In nunerous other instances, patients in an
unst abl e condition have been transferred
i mproperly, sonetines wthout the consent of the
receiving hospital

We nust be mindful, on the other hand, that it is the statute, and
not a conmttee report, that is signed by the President and has therefore
becone law. W do not cite the conmittee report or the evident purpose
behind the statute in support of a theory that a person nust show that he
has been "dunped"” in order to bring an action under EMIALA. The statute
clearly applies to "any individual ," 42 U S.C. § 1395dd(a) whether insured
or not, and, therefore, the fact that Baptist's notivation in this
particul ar case was obviously not to dunp an uninsured or indigent patient
does not defeat the plaintiff's action. W have no doubt that "dunping"
is covered by the statute, and that a refusal to screen a patient because
he or she had no insurance would violate the statute, but other practices
can violate it as well. The question is not whether a plaintiff has
i nsurance, or whether he was refused screening because of |ack of
i nsurance, but, rather, whether he was afforded an "appropriate" nedica
Screeni ng exam nati on.

So far as we can tell, every court that has considered EMIALA has
disclained any notion that it creates a general federal cause of action for
nedi cal nal practice in enmergency roons. The opinion of our panel in this
very case, for exanple, affirns the general rule that

EMIALA is not a federal nmlpractice statute and it
does not set a national energency health care
standard; clains of msdiagnosis or inadequate
treatnent are left to the state nal practice arena.



69 F.3d at 904. The courts have construed the statute in this rather
conservative fashion, we suppose, out of sensitivity to policies of
federali sm Congress can of course, wthin constitutional limts,
federalize anything it wants to. Wether it chooses to do so is a matter
of policy for it to decide, not us. But in construing statutes that are
| ess than explicit, the courts will not assune a purpose to create a vast
new real mof federal law, creating a federal remedy for injuries that state
tort law already addresses. |f Congress w shes to take such a far-reaching
step, we expect it to say so clearly. This is the rule, generally
speaking, in interpreting federal crimnal statutes, see, e.d., United
States v. Bass, 404 U S. 336, 349-50 (1971), and we have applied it in the
civil context as well, HJ. Inc. v. Northwestern Bell Tel. Co., 954 F.2d
485, 495-96 (8th Cir.), cert. denied, 504 U S. 957 (1992).

Deci ded cases uniformy support this approach to the interpretation
of EMIALA. A good exanple is Chief Judge WIkinson's excellent opinion in
Vickers v. Nash General Hospital, Inc., 78 F.3d 139 (4th Cr. 1996). 1In
Vickers, the Fourth Grcuit carefully explains that EMIALA i nposes only a
limted duty on hospitals with emergency roons. It is not a substitute for

state-law nal practice actions. |t does not guarantee proper diagnosis or
provide a federal renedy for nedical negligence.? "EMIALA "is not intended
to duplicate preexisting legal protections, but rather to create a new
cause of action, generally unavailable under state tort law, for what
amounts to failure to treat.'" 1d. at 142, quoting Gatewood v. WAshi ngton
Heal t hcare Corp., 933 F.2d 1037, 1041 (D.C. Gr. 1991). The law of this
Circuit is to the sane effect. WIlians v. Birkeness, 34 F.3d 695, 697
(8th Cir. 1994) (appropriate nedical screening does not mean correct
di agnosi s) .

2Summers did not join a pendent state-law claimfor nedical
negligence in his conplaint.
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Cne way of linmiting the potentially sweeping scope of the statute's
| anguage is to require that a plaintiff prove sone sort of inproper notive
in order to recover under EMIALA. As we have previously indicated, we do
not agree that evidence of a purpose to "dunp" a patient is required. Nor
does the statute require any other particular notivation. |In this sense,
the statute is, as plaintiff argues, a strict-liability provision. |If a
hospital fails to provide an appropriate nedi cal screening exam nation, it
is liable, no matter what the notivation was for this failure. In this
respect, we depart fromthe reasoning of Celand v. Bronson Health Care
Goup, Inc., 917 F.2d 266, 272 (6th Cr. 1990), which would require somne
showi ng of inproper notivation, not necessarily involving indigency or |ack

of insurance, but including other inproper reasons, for exanple, race, sex,
drunkenness, or personal prejudice. W believe that any of these show ngs
woul d suffice to nake out a case of inappropriate screening, but we cannot
agree that such evidence of inproper notivation is essential. Again, the
statute contains no such requirenent, and every court of appeals, with the
exception of the deland court, which has addressed the issue, has rejected
the proposition that inproper notive nust be shown. E.qg., Gatewood v.
Washi ngt on Heal t hcare Corp., supra, 933 F.2d at 1041 n. 3.

So, if inproper notive is not required, and if the statute does not
create a federal renmedy for nedical malpractice in energency roons, what
does the statute do? Sonething nore than or different from negligence nust
be shown, but what is that "sonething"? W have previously taken the
position that the "sonething" required is lack of uniform treatnent.
Wlilians v. Birkeness, supra, 34 F.3d at 697. An inappropriate screening

exam nation is one that has a disparate inpact on the plaintiff. Patients
are entitled under EMIALA, not to correct or non-negligent treatnent in all
circunmstances, but to be treated as other sinmlarly situated patients are
treated, within the hospital's capabilities. It is up to the hospita
itself to determ ne what



its screening procedures will be. Having done so, it nust apply themalike

to all patients. Several other circuits have also so held, Vickers v. Nash
Ceneral Hospital. Inc., supra, 78 F.3d at 143; Correa v. Hospital San
Franci sco, 69 F.3d 1184, 1192-93 (1st Cir. 1995) cert. denied, 116 S. C
1423 (1996); Repp v. Anadarko Minicipal Hospital, 43 F.3d 519, 522 (10th
Gr. 1994); Holconb v. Mnahan, 30 F.3d 116, 117 (11th G r. 1994), and we
now reaffirmthis hol ding.

As we understand the positions taken by both parties to this case?®
they woul d accept, at least in general, all of the principles so far laid
out inthis opinion. Plaintiff, for exanple, concedes that he has to show
non-uni form or disparate treatnent in order to succeed. He takes the
position, however, that he has net this requirenent. According to the
hospital's own admi ssion, a patient conplaining of snapping and popping
noi ses in his chest would have been given a chest x-ray. Plaintiff, as we
nmust assune for purposes of this notion for sunmary judgnent, did nake just
such a conplaint, but was not given the chest x-ray. He was therefore
treated differently fromother patients, and differently fromthe treatnent
prescribed by the hospital's nornmal screening process. Therefore he is
entitled to recover under EMIALA.

The argunent has a surface appeal, and, indeed, the panel that
initially heard this case adopted this very approach. On reflection, we
are not convi nced.

The inmportant point for us is that the very respect in which the
plaintiff's screening is said to be non-uniform-- failure to

W al so have before us a brief am cus curiae filed by the
Ar kansas Hospital Association. This brief has greatly aided our
consi deration of this appeal.
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order a chest x-ray for a patient conplaining of popping noises in his
chest -- is nothing nore than an accusation of negligence. W accept for
purposes of this appeal from a summary judgnent the proposition that
Summers in fact nmade this conplaint, and that the doctor did not hear him
or forgot what had been said. (There is no contention that the doctor
deliberately failed to order a chest x-ray.) This nmay have been nedica
nmal practice, but if it is also an EMIALA violation, that statute has been
converted into a federal cause of action for a vast range of clains of
nmedi cal negligence. It would alnbst always be possible to characterize
negl i gence in the screening process as non-uni formtreatnent, because any
hospital's screening process wll presumably include a non-negligent
response to synptons or conplaints presented by a patient. To construe
EMIALA thi s expansively woul d be inconsistent with the principles and cases
set out earlier in this opinion

We find two recent cases helpful at this point. One is Vickers v.
Nash General Hospital., Inc., supra. There, the patient, Vickers, had

fallen on his head. He went to the defendant hospital's energency room

The physician there examned him and diagnosed him as suffering from
| acerations of the scalp. These were repaired by stitches. X-rays of the
cervical spine were taken and revealed no danmge. Vi ckers was then
di schar ged. Four days later, he died. He was found to have a broken
skull, a tear in his cerebrum and an epidural hematoma. On these facts,
the Fourth Crcuit held that no EMIALA claimwas stated. The allegation

the Court thought, "ultimately present[s] [a] conventional charge[ ] of
m sdi agnosis, and . . . [its] reasoning would obliterate any distinction
between clains of mal practice under state |aw and actions under EMTALA."
78 F.3d at 143.

The Court went on to expl ain:

The flaw in this reasoning is its failure to
take the actual diagnosis as a given.
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EMIALA is inplicated only when individuals who are
perceived to have the sane nedical condition
receive disparate treatnent; it is not inplicated
whenever individuals who turn out in fact to have
had the sane condition recei ve disparate treatnent.
The Act would otherwi se becore indistinguishable
fromstate nal practice | aw As a result, when an
exercise in nedical judgnment produces a given
di agnosis, the decision to prescribe a treatnent
responding to the diagnosis cannot formthe basis
of an EMTALA cl ai m of inappropriate screening.

Id. at 144 (citation onmitted).

The key phrase in this holding is "perceived to have." The
ener gency-room physician is required by EMIALA to screen and treat the
patient for those conditions the physician perceives the patient to have.
So here, the physician, we nmust assune through inadvertence or inattention
did not perceive Sunmers to have cracking or popping noises in his chest,
or painin the front of his chest. This is why no chest x-rays were taken
In the nedical judgnent of the physician, Sunmers did not need a chest x-
ray. Summers did receive substantial nedical treatnent. It was not
perfect, perhaps negligent, but he was treated no differently from any
ot her patient perceived to have the sane condition

Correa v. Hospital San Francisco, supra, is also persuasive. The

case is essentially one of failure to screen a patient at all, and the
Court upheld a jury verdict for the patient's survivors. |In the course of
its opinion, though, the Court carefully explains the limted scope of
EMTALA:

.o EMTALA does not create a cause of action for
nedi cal nmal practice . . .. Therefore, a refusal to
follow regul ar screening procedures in a particul ar
i nstance contravenes the statute, . . . but faulty
screening, in a particular case, as opposed to
di sparate screening or refusing to screen at all,
does
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not contravene the statute.

69 F.3d at 1192-93. The case now before is, at npbst, one of "faulty
screening." W agree with the First Crcuit that such a clai mdoes not
come within EMIALA.

In sum we hold that instances of "dunping," or inproper screening
of patients for a discrimnatory reason, or failure to screen at all, or
screening a patient differently fromother patients perceived to have the
sane condition, all are actionable under EMIALA. But i nstances of
negligence in the screening or diagnostic process, or of nere faulty
screening, are not. The District Court was therefore correct to dismss
Summers's claim that the failure to give him a chest x-ray violated
EMTALA. 4

V.

Plaintiff also advances, though with |ess enphasis, three other
t heori es of EMIALA violation. W shall now di scuss each of themin turn.

1. It is clained that the hospital had no witten screening
procedures, and that this omssion, in and of itself, is a violation of the
screeni ng provi sion of EMIALA, 42 U. S.C. § 1395dd(a). The accusation nay
be unfair as a matter of fact. Apparently there was no single piece of
paper or nanual captioned "Energency Room Screeni ng Procedures," but there
were a nunber of forns routinely used by energency-room personnel, and the
practice

“ln fairness to the plaintiff, we observe that Power v.
Arlington Hospital Ass'n, 42 F.3d 851 (4th Gr. 1994), cones cl ose,
onits facts, to supporting his position. W find the reasoning of
the Fourth Circuit's later opinion in Vickers, which analyzes
explicitly the problenms of interpreting EMIALA that we have
di scussed in this opinion, nore persuasive.
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of the hospital clearly required that these forns be followed and filled
out. In any event, the hospital did have a screening procedure, even if
unwitten in part, and the statute nakes no additional requirenent. It
says not hing about witten procedures.

2. Aviolation of the sane provision is clainmed with respect to the
taking of Summers's nedical history. Part of the hospital's regular
screeni ng procedure, it is argued, is to take a conplete and accurate
nmedi cal history. This was not done in M. Summers's case, it is said.
Plaintiff argues that "an adequate nedical history would have consisted of
knowi ng whet her or not the patient was unconscious, how far he had fall en,
what he had fallen on, the tine he had fallen with reference to when he was
bei ng treated, and whet her he had taken any pain nedication fromthe tine
of the injury until tine seen in the energency room. . .. Appellee's
personnel nmade none of these inquiries or findings during the energency
room exam nation." Brief for Appellant 9. A partial answer to this
contention is that a good deal of the information nentioned had already
been obtai ned by the energency nedical technicians who transported Sumrers
to the hospital in an anbulance. |n addition, we cannot see that any of
t hese all eged onissions has any particular connection to the failure to
di scover the broken rib and sternum And nost basically, this sort of
om ssion is the sane kind of faulty-screening or negligent-screening theory
that we have previously rejected.

3. Finally, Sunmmers nakes a cl ai munder another provision of EMIALA,
42 U.S.C. § 1395dd(b)(1). This portion of the statute provides, in
pertinent part, as foll ows:

If any individual . . . conmes to a hospita
and the hospital determines that the individual has
an energency nedical condition, the hospital nust
provide . . . (A . . . for such further nedical
exam nation and such treatnent as nmay be required
to stabilize the medical condition . .

-13-



The claimis that the hospital, before discharging Sumers, did not
take proper steps to stabilize his condition. This claim nmust fail
because, under the express wording of the statute, this portion of EMIALA
applies only if "the hospital deternmines that the individual has an
emergency nedical condition . . ." (enphasis supplied). Here, the hospital
bel i eved Summers was suffering fromnuscle spasns, not an energency nedi cal
condition. The duty to stabilize therefore never arose. A hospital nust
have had actual knowl edge of the individual's unstabilized energency
nmedi cal condition if a claimunder 8 1395dd(c) is to succeed. Vickers v.
Nash Ceneral Hospital, Inc., supra, 78 F.3d at 145; Uban v. King, 43 F.3d
523, 525-26 (10th Gr. 1994); Baber v. Hospital Corp. of Anerica, 977 F.2d
872, 883 (4th Cr. 1992); Cleland v. Bronson Health Care G oup. Inc.,
supra, 917 F.2d at 268-69 (6th Cir. 1990).

V.

For the reasons given in this opinion, we believe the District Court
acted correctly in granting the defendant's notion for summary judgnent on
M. Summers's clains under EMTALA. The judgnent of the District Court is
t herefore

Af firnmed.

HEANEY, Circuit Judge, wth whom MMLLIAN, Crcuit Judge, |oins,
di ssenti ng.

In affirmng the disnissal of Sumrers' claim the nmajority assunes
facts agai nst Summers' position and significantly limts the scope of the
statute. Under EMIALA, as plainly witten, an individual who suffers harm
as a direct result of a hospital energency rooms failure to follow
appropriate medi cal screening procedures has a cause of action against the
hospital. 42 U S.C. 88 1395dd(a), (d)(2)(A). For the reasons stated in
my original najority opinion, Summers v. Baptist Medical Center
Ar kadel phia, 69
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F.3d 902 (8th Cir. 1995), | believe that Summers' cl aimpresents a genui ne
i ssue of material fact that the district court should have pernmitted to go
to the jury. Thus, | respectfully dissent.

It has never been ny position that EMIALA establishes a vast range
of clainms for nedical negligence. EMIALA has a nmuch nore linted
application than state nmalpractice law. it applies only to energency roons
of hospitals that have provider agreenents under the Medicare program
EMTALA al so does not establish a national standard of care. Rat her, it
requires hospitals to develop screening procedures to detect energency
nmedi cal conditions. As the nmmjority recognizes, the statute does not
mandate that the procedures be witten and a hospital nmay make its
procedures as detailed or as general as it sees fit. It is the hospital's
obligation, however, to followits established screening procedures for al
patients who present with conplaints to the energency room Failure to do
so constitutes a prima facie violation of the federal statute. The nore
a hospital's established procedures are unwitten and | oosel y-defi ned--or
essentially equivalent to "due care"--the nore an EMIALA cause of action
may overlap with a state nedical nalpractice claim

The only evidence in this record of a hospital standard applicable
to Summers' conplaint is Dr. Ferrell's deposition testinony that had
Sunmrers conpl ai ned of pain in the sternumor pain in the ribs, he would
have x-rayed those regions. (R 149.) As the mpjority notes, Baptist
agrees that patients conplaining of pain in the front of their chest, or
of snappi ng or popping noi ses when breathing, would normally be given a
chest x-ray. M. Op., supra at 4. The majority, considering the facts
in a light nost favorable to the non-noving party, accepts as true that
Summers conpl ained to the doctor about his chest pains and throbbing chest.
Bapti st even concedes this point. The majority assunes, however,
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that the physician:

t hrough inadvertence or inattention, did not perceive Summers
to have cracking or popping noises in his chest, or pain in the

front of his chest. This is why no chest x-rays were taken.
In the nedical judgnent of the physician, Summers did not need
a chest x-ray. Summers did receive substantial nedical
treat ment.

Maj. Op., supra at 11

Wth these few assunptions, the majority effectively usurps the role
of the jury and nakes the factual findings necessary to disniss Sumers
claimas one of nere negligence. It was for the jury, not the district
court or this court, to deternmine the relative credibility of the parties
and what occurred in the energency roomthat day. W should not assune
that the doctor did not hear Summers or forgot about his conplaints. Nor
shoul d we assune that it was the physician's nedical judgnent that pronpted
his failure to give Summers a chest x-ray. It is possible that the doctor
heard Sumers' conplaints and, for no legitimte reason, failed to do
anyt hing about them That alternative would establish the essentials of
an EMTALA cause of action.

As the mpjority recognizes, Summers' claimis factually simlar to
the plaintiff's claimin Power v. Arlington Hosp. Ass'n, 42 F.3d 851 (4th
Gr. 1994),Y in which the Fourth Crcuit affirned a jury's award of damages
under EMTALA.2 In Power, the plaintiff

The only notabl e factual difference is that Power involved a
pati ent who nost |likely was unable to pay for her care. She was
unenpl oyed and had no health insurance. 42 F.3d at 854. Like nobst
circuits, however, the Power court explicitly held that an EMIALA
plaintiff need not offer proof of an inproper notive on the part of
the hospital. 1d. at 859.

2The mmjority "observes" that Power supports Summers'
position, Maj. Op., supra at 12 n.4, but not surprisingly finds the
Fourth Crcuit's later opinion nore persuasive. See Vickers v.
Nash General Hospital, Inc., 78 F.3d 139 (4th Gr. 1996). In
Vi ckers,
the Fourth Grcuit does not discuss Power and relies heavily on the
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was exami ned in the energency roomby two nurses and a doctor and was given
various tests. |d. at 854. At trial, the doctor testified unequivocally
that he treated Power as he would have treated any other patient with the
sane conplaints and vital signs. 1d. at 855. There was al so testinony,
however, that the doctor did not follow the usual hospital procedures in
attending to Power. 1d. Specifically, there was testinony that a bl ood
test was a necessary conponent of an appropriate nedical screening
exam nation for a patient who presented at the energency roomw th Power's
synptons. |d. The Fourth Grcuit determ ned that Power presented evi dence
fromwhich a jury could conclude she was treated differently from other
patients and that the hospital did not apply its standard screening
procedures uniformy. 1d. at 856. Simlarly, Sumers presented sufficient
evi dence of an EMIALA violation for the district court to permt his claim
to go to the jury.

The majority's inappropriate resolution of this appeal froma grant
of summary judgnent is driven by its fear of giving EMIALA too "expansive"
an interpretation such that it would apply in situations traditionally
covered only by state nal practice law. Not only is this fear unwarranted,
it cannot justify significantly altering the plain | anguage of the statute.

The statute clearly states that an individual has a cause of action
agai nst a hospital whenever the hospital's energency room personnel fails
to provide an appropriate nedi cal screening exam nation and the individua
is harmed as a direct result of that failure. 42 U S.C. 88 1395dd(a),
(d)(2)(A). The personal harm

di ssenting opinion fromour original panel decision. [d. at 143-
144,
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provision of the statute does not require a plaintiff to prove the
hospital's intent in violating a statutory requirenment, but rather pernts
recovery for all violations, regardl ess of the hospital's notivation. 1In
contrast, the statute provides for a civil noney penalty against a hospita
for a negligent violation of a statutory requirenent. 8§ 1395dd(d)(1)(A).
This distinction--the explicit negligence requirenent for a civil penalty--
reinforces the plain statutory |anguage of the personal harm provision.
An EMTALA plaintiff need not denobnstrate any |evel of intent on the part
of the hospital, but only that the hospital failed to give him an
appropriate screeni ng exam nation.?

The majority gives lip service to following the literal |anguage of
the statute by not requiring proof of bias on the part of the hospital
Yet its strained definition of "appropriate," (i.e., "uniforn or that
which would be given to a simlarly situated patient) effectively limts
the statute's application to only those cases that involve bias or
di scrim nation. | see no way for a plaintiff to prove non-uniform or
di sparate treatnment without evidence of the hospital's bias against a
particular group to which he bel ongs. In this respect, our court is
following the | ead of al nbst every circuit that has exanmined this issue.
While the Sixth Grcuit is the only circuit that admts to requiring bias
evi dence

3The statute is not to be read so strictly as to preclude a
medi cal judgrment defense on the part of the hospital, however. The
Fourth Circuit in Power, 42 F.3d at 858, recognized that the
application of a screening procedure necessarily requires the

exercise of nedical training and judgnent. The court set out a
framework for EMIALA litigation to address those considerations.
ld. at 858. Once a plaintiff nakes a threshold show ng of

differential treatnent, the hospital nmay offer rebuttal evidence by
denonstrating either that the patient was accorded the sane | evel
of treatnent that all other patients receive, or that a test or
procedure was not given because the physician did not believe that
the test was reasonable or necessary under the particular
ci rcunst ances. Ld. The plaintiff then has the opportunity to
chal | enge the physicians' nedical judgnent through her own expert
testinmony. 1d.
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for an EMIALA violation, see deland v. Bronson Health Care G oup, Inc.

917 F.2d 266, 272 (6th Cir. 1990), the only circuit court decisions that
permt an EMIALA claimto go forward invol ve evidence of bias. See Correa
V. Hosp. San Francisco, 69 F.3d 1184, 1189 (1st Cr. 1995) (affirming jury
verdict for plaintiff where "datum suggesting [hospital] tried to shunt

[patient] as soon as it scrutinized her insurance card"), cert. denied sub
nom Hosp. San Francisco, Inc. v. CGonzalez, 116 S. C. 1423 (1996); Power,
42 F.3d at 854 (affirming jury verdict for unenployed and uninsured

plaintiff).

In light of Congress' intent to address patient "dunping" in enacting
EMIALA, the majority is understandably frustrated by the plain | anguage of
the statute. Its limtation of the statute's application perhaps even
neets Congress' objective better than the | aw enacted by Congress. It is
not our role, however, to re-draft the statute and to alter its plain
| anguage. See Vickers v. Nash General Hosp., Inc., 78 F.3d 139, 146 (4th
Cir. 1996) (Ervin, J., dissenting) ("Regardless of what we divine the
congressional intent to have been, the statute is perfectly clear about

what a plaintiff nust allege in order to state a claim").

Under the statute as witten, credible allegations that a hospita
has failed to follow its own established screening procedures in the
treatnent of a particular patient constitute a threshold showi ng of an
EMIALA viol ation. Sumers has nade adequate all egations to survive summary
judgnent. Wiether the doctor acted within the paraneters of a hospital's
| oose, unwritten screening procedures is a factual question to be
determined by the jury. | refuse to assune facts agai nst Sumers' position
in an effort to limt EMIALA clains generally. Thus, | adhere to ny
original position and would reverse the district court's grant of summary
judgnent in this case.
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